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September 14, 2011

Peter Taylor, Esq.
Federal Election Commission
Office of the General Counsel
999 E Street N.W.

Washington, D.C. 20463

RE: MUR 6413
Taxpayer Network

Response to RTB Finding
Dear Mr. Taylor:

Enclosed, please find the response of Respondent Taxpayer Network for the above referenced
matter. Should yeu have questions, please contact me.

Thank you for your time and attention to this matter.

PES/pas

Encl.

cc: . Chair, Commissioner Bauerly
Vice-Chair, Commissioner Hunter
Commissioner McGahn
Commissioner Petersen
Commissioner Walther

Commissionar Weintsaub
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Taxpayer Network, Inc. MUR 6413

Response to RTB Findings

In accordance with 2 U.S.C. § 437g (a)(3) Taxpayer Network, Inc., (Respondent) through
its undersigned legal counsel, submits this response to the Commission in the above
referenced matter. For the reasons set out below, Respondent requests the Commission
make a finding of no probable cause and close the file.

a. Response to FLA Factual Background

The Factual Background, as set forth in the Reason To Believe (RTB) Factual and Legal
Analysis (FLA), states that the October 27, 2010 Complaint (Complaint) alleges that one
week prior to the 2010 general election, Respondent aired two television grassroots
lobbying advertisements in California which cantained a photo of Senator Boxer, (Ads)
who was at the time, a candidate in the November 2010 California general election,

On the basis of those facts and upon the further FLA presumption that the Respoadent
expended in excess of $10,000 for the production and airing of the Ads, the Complaint
alleges the Respendumnt violaasd 2 U.S.C. § 434(f) for failure to file dimclosuts reports
related to the Ads and 2 U.S.C, § 441d for failure to include a complete disclaimer notice
in the Ads as required by the Federal Electian Gampaign Aet of 1971, as amended
(FECA or Act).

Simply put, at issue are two television advertisements, paid for by Raspondent which
pertain exclusively to the legislative voting record of Senator Barbra Boxer of California.
The Ads neither referenced the general election nor the election or defeat of Senator
Boxer or her opponent. Rather, the Ads were a classic legislative grassroots lobbying
communication which referenced several legislative votes of Sen. Boxer and advocated
the Haweer to contact Sen. Boxer at the phune namber listed on the sureen to nrge her to
support funding for military veternns. The last soven (7) seonnds of ech of the Ads
contnined the disclaimer “Paid for by Taxpayers Network” in a font sine greater than 4%
of tha screen.
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With respect to the content of the Ads, the FLA states that both advertisements, “...are
very similar, sharply oriticize Beoxar’s veting record, but do not muke any clear reference
to, or expressly udvocate her defeat in, the wixcoming electiom™ (FLA p. 2; emphauts
added). Respondont agress with tllis asoesuraent of the FLA finding tiat neither of the
Ads oxpressly advoeatodd Senotor Boxer’s election ar defeat and that the Ads raerely
criticize the voting reeord of Senator Boxer.

b. Response to FLA Legal Analysis

The Legal Analysis correctly states that the Supreme Court’s opinion in Citizens United v
Federal Election Commission, 558 U.S. , 130 S. Ct. 876 (2010) (Citizens) struck
down as envonstitutiormt the provioion of the FECA prehibiting corporate financing of
electioneering ndmmauniaations #t 2 U.S.C. § 441b (b)(2) (Citizens 913). Therefore, mp
allegation is pmedented in the FLA regarding the any impemmissitio usn of Respardent’s
corparate treasury funds to pay for the Ads and Respondoat agyrees with that FLA
analysis. (FLA p. 3).

However, the FLA contends that the Citizens opinion upheld the Act’s E/C disclosure and
disclaimer provisions set forth at 2 U.S.C. §§ 434(f)(1) and 441d. id.(citing to Citizens at
915-916). Based upon that contention, the FLA concluded that the E/C disclosure
provisions &t § 434(f)(1) and disclaimer provision at § 441d were applicable to the Ads
and thercfore, Ruspondent violuted § 434(f) by failing tp file ths disclosure reports and
§ 441d as related to the Ads,

Resporrlant disagrees that Citizens is the controlling E/C suthority as opplied to this
MUR. As will be detailed below, the Court’s opinion in Citizens was based upon-a fact
pattern in the evidentiary record in which the Court found that the content of the
communication at issue (the Hillary video) contained an express advocacy
communication and it was on that basis that the disclosure and disclaimer provisions
were upheld by the Cowt. The fact pattern in this MUR is materinlly distinguishable
fram Citizens sinoe the Ads do not eontain an e=xpress advovacy message as
ackimowledged in the FLA.

“Two othar paints need th be noted regarding the FLA. The Commission mude a finding

of RTB thnt Respondent filed to imclode a gomplete dinclaimar notice; FLA
acknowledges Respondent included “Paid for by Taxpayer Network™ which is one
portion of the required § 441d notices.

Secondly, the FLA cites to MUR 5889 (Republicans for Trauner) as authority to compel
Regpondent to comply with the disclalmer obligations in this E/C matter. Respondent
dissygrees with tile proffered relevance of this authority. MUR 5889 dualt with an
independent expendituze issue, which by its very definition (2 U.S.C. § 431(17) pertains
to an express advocacy communication. Such is not the case in this matter. The lack of an
express edvocacy communioatian in this MUR's fact paittam censtitutes a material basis
for distinguisling it from MUR 5889 and is thezefore not npplieable jo the cuurent maiter.
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There are no MUR’s on point of which Respondent is aware that address the issue as
presutted in this current matter.

c. Summary of Respondent’s argument

Respondent will argue below that, as applied to this matter, since the Ads are
acknowledged in the FLA not to canstitnte express advacacy or its functional equivalent,'
then at that point in the analytical process, the Commission ceases to have jurisdiction
over the regulation of the Ads. The failure to meet the jurisdictional burden precludes the
Commission from mandating or enforcing the disclosure/disclaimer provisions of the
FECA. The FLA fails to proffer any autherities in which the distlosure/disclaimmes
provisions of the Act were upheld by the Court in a fact paitern in which the content of
the communication did not constititte express addvavacy. Backley, McConrell am Citizens
each upheii thit dirclosune and disclirimer provisions bestd unnn en cvidentiary necord
that pertained to an expram advocacy ehmmunication.

This case doos NOT involve the solicitation of funds fer any type of political entity or the
advocacy for the election or defeat of any candidate, including Sen. Boxer or her
opponent. Therefore, the only basis upon which the Commission is able to argue
jurisdiction over Respondent for enforcement of the alleged disclaimer/disclosure
mandates, is based solely upon the content of the Ads.

Respendent cites to several remunt authorifisx witch indicate a strivt scnuliny stendard
applies to the disclonare/dinclaimer provisions. Regardless af the applicable level of the
states interest, the FLA fails to cite to any government interest to substantiate its
regulstion of Respondents political speeeh, ta incinde the anseciated
disclostire/disclaimar mandates. As such the FLA clearly fails ta present a sufficiont state
intevest which could possibly meet that strict scrutiny constitutional burden to mandate
Respondent to file the disclosure reports or inelude the FECA disclaimer notice.

1L

Q_mmﬁ@' m been @ !! gggb lished as one whlchmust meet an e_xm
adv I its ional ivalent threshold,

At issue in this matter is the narrow question of whether an entity, wkich pays fas a
television communication, the content of which meets the criteria set forth at 2 U.S.C.
§ 434(H)(3), but does not contain express advocacy or its functional equivalent, is
obligated to inciude, im that communication, a disclaimer notice that meets the
requirements of 2 U.S.C. § 441d(d)(2) and to file disclosure reports in accordance
with 2 UB.C. § 434(f)(1). The Cowt has defimed “fuictional equivalent” as a
communioation which is net susoeptible te any reasenable intrpretation uther than ss an

! For fature mfimimne in this brief, the term “expmss allvoeacy” shail be cerviiderail to inelude the
corresponding phrase, “or its functioeal equivalont™ unless otherwise nated.
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appeal to vote for or against a specific candidate. FEC v Wisconsin Right To Life, 551
U.8. 449; 127 S.Ct. 2652, 2667 (2007).

Respondent submits that a § 434(f)(3) communication which does not contain express

advocacy or iig fimctinmal pquivalent is not subjast to diselosure/disclaimer reguiation by
the Commissian or the jusisdiction of the FECA.

In order to put Respondent’s arguments into perspective, a brief summary of the
ptogression of the electioneering communications (E/C) provisions, and their current
status is required. The last decade has seen a great level of fluidity in the area of E/C
which is at the core of the issue In this matter. Since its mceptwn as part of the
Bipartisan Campaign Reform Act of 20!]!2 (BCRA)?, the E/C provisions have been the

source of numerous oowurt challenges and a seemingly constant revisien of the
electinneming reguistions.*

In # faclal challenge to the E/C provisions of BCRA, the Supreme Court in McConnell v
Federal Election Commission, 540 U.S. 93 (2003), upheld the BCRA electioneering
communication provisions against various chalienges, namely corporate funding
restrictions, reporting obligations and disclaimer requirements Id. at 194; 201-202; 207-
208 respectively. McConnell mirrored the standard established in the Coutt’s opinion in
Buckley v Valeo, 424 U.S. 1 (1976) stating govermment regulation of political spsech
requires a striot ycrutiny analysis. (“Because BCRA § 203 burdens pdlitical speech, it is
subject to ztrict scrutiny. See McConnsll, 540 U.S., at 205; See also, Citizens in which the
Court held that the prohibitisa on corporate indepeadant exnanditures and eleciinneoring
commuieationn canatituizs e zegnlation of palitianl speech and conaludnd that § 441b
was “subject to strict scrutiny.” Citizens, supra 898. (See also, WRTL II at 459-60; Austin
v Michigan Chambar of Commerce, 494 U.S. 652, £58 (1990, rev’d on ather grounds);
MCFIL, 489 U.S., at 252 (plurality opinion); Bellotti, supra, at 786; Ruckley, 424 U.S., at
44-45.)

The MeConnell Court ruled that the E/C provisions of BCRA survived the strict scrutiny
facial challenges (which included source of funds, disdlosuzre and disclaimer mandates) to
the extent the evidentiary record reflects there were advertisement communications in the
record which met the express advocacy standards. Jd 206. Notwithstanding the Court’s
ruling uphelding the various E/C provisions to tho fanial challenge, tite Covurt did

3 Pub. L. No. 107-155, 116 Stat. 81 (2002).

? Including, McConnell v Federal Election Commission, 540 U.S. 93 (2003) (McConnell); FEC v
YWisconsin Right To Life. Ine, 551 U.S. 849 (2007) (WRTL £J) ; Citizens United v FEC, 558 US

130 S.Ct. 876 (2010) (Citizens); Shirys v FBC, 3 F. Supp, 24 18 (D D.C 200¢), aff"d, ¢14 F.34 76 (D C. Cir.
2005), reh’g en banc denied, No. 04-535 (D.C. Cir. Oct 21, 2005).

* Final Rules and Explanation and Justification on Electioneenng Communications 67 FR 65190 (Oct. 23,
2002); Final Rules and Explanation #nd Justification on Electioneering Communications, 70 FR 75713
(Dec 21, 2005); Ruit Maldng Petition: Exception for Certain “Grassreots Lobbying” Comnmunixatibss from
the Defiuition of “Electinnesring Connmunications™ 71 RR 13557 (March 16, 2006); Exslaeution and
Justifinatiom for Fint! Ruies no Electiomeering Cenemunicntians, 72 FR 72899 (Duc. 26, 2007) in tesponse
to Wigoonsin-Right To Life; Pexding, James Madison Cauter for Free Spench, Petition for Rulemaking
(http://wamy.foogonslaw/law _riiemakings shiml) raquesting rulemaking basnd upen Suprenie Court’s

opinian in Citizens United.
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acknowledge that its ruling might not apply to attempts to regulate genuine issue ads
leaving open the opportunity for an as-applied clmllenge. /d. 206, n. B8.

Since the McConnell opinion pertaining to the BCRA E/C provisions ruled against
varions chaliengos, nemely eorporate funding rearictions, reporting obligatitns and
disclaimer requirements (Jd. at 194; 201-202; 207-208 respectively) based upou the
evidentiary record, it stands that the Court’s asknnwledgement of an opportunity for a
subsequent as applied challenge encompassed not only the funding source prohibitions
for the E/C, but also applied to the corresponding B/C disclesure and disclaimer
provisions.

Therefore, contrary to the FLA Legal Analysis, the McConnell holding pertains only to
E/C including the corresponding disclosure and disclaimer obligations, for which the E/C
contahd exprom advacacy, The Court left open, for an us applied challenge, lmludiug
disclosmr/disclaimee challenges, that sitistinn is which there was a amo of gemnne issua
advertisaments whieh did not constituts expreas asdvocacy.

That as-applied challenge to BCRA’s E/C provisions was presented in Wisconsin Right
To Life, Inc. v FEC, 546 U.S. 410 (2006) (WRTL I) wherein the Court held that the
McConnell ruling, upholding the corporate funding prohibition for E/C, did not preclude
an as appHed challenge to that prohibition. /d 411-12. See also, Final FEC Rules, 72 FR
72899 (De<. 26, 2007).

Aftor temernd, the cae: unw agein carmn befon the Court in WRTL II. The Court was
presented withx the issue of whether a not-for-profit entity could constitutionally make use
of its treasury funds to pay for a communication which advocated a legislative issue,
albeit one that met the E/C statutory provisions at § 434(f)(3). The Court held that the
communicatian was subject to. strict scrutiny (“Because BCRA §203 burdens palitical
speech, it is subject to strict scrutiny.” id 459). To meet the strict scrutiny standard, the
E/C could only be subject to the BCKA regulation if the communication constituted
express advocacy or its functional equivalent. 1 11; see also, McConnell, supra 206. The
concept of “functional equivalent” was further defined by the Court; “...an ad is the
furrctiondl equivdlent of express rdvoceoy only if the ad is susveptible uf po reasonable
interpeetation othar then ap ax isgpei to vote for or againot a specific aandidate.” Jd G5.

It must be noted the complaint in WRTL II did not echailenge the disclosure and disclaimer
requirements and therefore, the Cowrt did not opine on whether the E/C
disclosure/disclaimer provisions were similarly deemed unconstitutional as applied. That
as applied challenge to the E/C disclosure/disclaimer has not been ruled upon by the
Court and therefore it remains an open question. 72 FR 72899, 72901.

In response to the Court's oplnien in WRTL II, the FEC issued new E/C regulations
(72 FR 72899 (Dez. 26, 2007). In its NPRM, the Commiissitm propused ooimmenis «m
altamnative approncleas io manet the requiroments of WR7L 1. Tke fiert appranch, wvhich
employed a narrew lisenwatatian of WRTL 1I, permiited the use of corpotation and.labor
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organization funds to pay for communications which do not meet the express advocacy
standard but would never the less require the organization te file PECA disclosure reports
and inclade a disclaimer notice in tlie communication. /& 72900. The second approach
priposed tn exnrnpt fitin tbe deiinition of E/C, thasa issus ad communications waich i
not maet thn expreas advocacy stantinrd. Effectively that axemption to tha E/C definitian
remeved the r:orrespom‘ans FECA disclaimer and repdrting obligations for those types of
communications.’ The Cammission selected the first altexnative hased upon the fact,

“The plaintiff in WRTL II challenged only BCRA’s corporate and labor
organization funding restrictions in section 441b(b)(2) and did not contest either
the separate statutory definition of “electiomeering communication” in section
434(f)(3), the separate reportiag requirernent in section 434(f)(1), or the separate
disclaimer sequiremsct in asction 441d... Because WRYL II did not addiess the
issue, McConnell comtinues to be tite controlliig aneestiiutinmai holding regarding
the EC reporting and disclsimer raquirements.” Jd 72901.

The FEC Regulations at 11 CFR § 114.15(f) (2011), issued in December 2007, addressed
the obligations for filing disclosure reports for electioneering communications which do
not meet the express advocacy standard. Those regulations permitted the use of
corporate/labor futids to pay for the non-express advocacy type E/C communication but
required tke Hling of disclosure reporte/discluimers.

Thoee mpuintinns now mne void and necamditutivnal 08 & remit f the Court’s Jaasary
2010 opinfon in Citircrn. Therefare, the E/C provisiona and corresponding disclosure and
disclaimer provisions of §114.15 were void at the time Boxer Ads were aired. The only
contmlling authemity at the time the Ads were ained was the statutory provisions at
§ 434(f) and. the relevant holdings of the Conrt.

The constitutionality of, and compliance with the § 434(f)(1) disclosure requirement was
properly questioned by any party, including Respondent, in Hght of the WRTL I7 ruling
that E/C comnrmioations which do not contain express advocacy all outside the scope of
McConnell. “Because WRTL’s ads may reasonably be interpreted as something other
tham an appanl ta vote for or ageinst a spmific canilirlate, we hold they nre net the
functionn! equivatent ef express mdvocscy, umi therefore fall outside the ecope of
MoeConneli's holding.” Id p.71 (citations amitted). The plain reading of that holding, and
one properly relied upon by Respondent, is that for an E/C which does not contain
express advocacy, the prohibition on source of funds, disclosure report and disclaimers
were nct mandated under McConnell when a § 434(f)(3) E/C does not contain express
advocacy.

The E/C regalatory issue hes now vc:ee full circle since the Commission is now once
again in the process af drafting new E/C regulittions based upon the Citizens niling. (See
January 26, 2010 Petition for Rula Chnge, submitted by James Madisom Pree Sprsch
Ceutrr)

%72 FR 72899, at 72900; sec alsa 72 FR 50261 (Aug. 31, 2007)(“ NPRM™) at 50262-63.
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source from which to pay for expenses associated with E/C and ihat the Ads did not
congtituin express advocany,

The FLA dismisses the potential issue of Respondent’s use of corporate funds, to pay for
the Ads, based upon the €ourt’s opinion in Citizens. “In Citizens United v Federal
Election Commission, the Supreme Court struck down as unconstitutional the Act’s
prohibition on corporate financing of electioneering communications at 2 US.C. §
441b(bX2),...” FLA p. 3. Therefore, any potential issue as to whether there was an
improper expenditure of corporate funds to pay for the Ads is summarlly dismissed per
the FLA based upon the Citizens opinfon.

The: FLA also ooncludes that the Adw did, “...not make any clear reference to, or
expressly advocate her (Boxer) defeat in, the upcoming election”. FLA p. 2. As noted
above, Respondent concuns with she FLA amalysis that the Ads da not constiinite express
advocacy ar its functional equivalent.

Therefore, based upon the Court’s strict scrutiny standard, the fact the Ads neither
expressly advocate the election of Sen. Boxer nor are the Ads susceptible to any
reasonable interpretation that they are an appeal to vote for or against Sen. Boxer, one
must conclude the Ads are not subject to FECA regulation. (See supra sectien IT above).

As noted above, subsequent to the WRTL II ruling, the Commission contends that the
controlling authority related to disclosure/disclaimer requirements is McConnell.
(“Because WRTL 11 did not address the issue, McConnell continues to be the controlling

_constitutional holding regarding the EC reporting and disclaimer requirements.” 72 FR

72901). _Respondent dissgrees becmuse the holding in McComnell is factwilly
distinguished and not controlting relative 10 the issus of disclosure/disclaimer
requiremosts for communipations meeting the arimria of § 434(f)(3) but which do nai
meet the exprezs advoercy stamiard.

Tha McCannell evidentiary recerd upon which the Court based ita ruling, (McConnell
462) as distinguished from the Ads in this case, pertained to comnunications which met
the express advocacy standard and on that basis alone the E/C disclosure/disclaimer
requirements were upheld. THe Court employed the same rational for upholding the over
breath constitutional challenge to the definition of E/C leaving open the as applied
challenge.

Sinee the Cuonrt left apen the opponimiity far mn as epplied challenge, it thoneby
acknowledgesd there aro situations in whick the E/C regulatians, including the E/C
disclaimne/disslosure provisions, (which wera part of the McConnell pieading), could be
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found to be communications which did not constitute express advocacy. Such
cominunications, including the celiateral disclosure/dlsclaimer would therefore fail to
meet the strict scrutiny stundard and thus not be subject tv FECA regulation. Thiercfore,
McCaanell cae pot be citad as the aontrolting amtharity, as propcseii by the FLA, in thnse
cases in which the coréent of the commumiceticn meets the § 434ff)(3) eriteria but does
not mesat the exprass advocary standard. The issue is ova fao which there ia nat
controlling auttmority.

There is also a discrepancy with the prior positions of the Commission and those of the
FLA claiming that subsequent to WRTL II, McConnell is the controlling constitutional
authority which requires disclosure and disclaimen for all E/C, even for these issue ad
communications which fail to meet the express advocacy standard. 72 FR 72899 at
72901.

The FLA contends McConnell is the controlling authority and mandates disclosure and
disclaimers for those communications which are issue ads but which also meet the
§ 434(f)(3) indicia. Id. In its 2007 NPRM, supra the Commission sought comments an
an alternative (specifically Alternative 2) which weuld have amended the regulatory
definition of E/C to. exempt § 434(f)(3) type issue ads (those without express advocacy)
from the definition of E/C and thereby exempt those types of communications from the
E/C disclaimer/disclonure obligations.72 IR 72899, 72900.

If the McComull 1uling ndthoin qusstion, does indeutt requirn filing af disclosvre reparis
and disclaimaes for § 434(f)(3) qualified issae ads (those witttout express advocacy)
then the Commission, through its regulatory process, would have been prohibited from
overriding that dischusase/disclaemcr mandate which it now ettbutes to the Court’s
ruling. If the Commission truly believed that McCannell left no open question as to the
disclosure/disclaimer requirements for § 434(f)(3) type cammunications not containing
express advocacy, then the adoption of Alternative #2 by the Commission would have
been beyond its statutory anthority. However, no such concern was voiced in the NPRM
or Final Rule. (See Explanation and Justification for Final Rules on Electioneering
Comsmunieations, 72 FR 72899 (Dec. 26, 2007). The very fact the Commission Ineluded
Alrmative # 2 in its NPItM indieatss the Commission did not considor McCermell
confralling reiative to ihe dirclaimer/diszlosumre issu:.

If on the other hand, the Commission was uncertain as to thre impact of McConnell on the
§434(£f)(3) issue ads, then there was a legitimate basis upan which to mquire in its NPRM
as to whether the B/C definition shauld be amended in accordance with the proposed
Alternative 2 language That would have been a reasonable approach. However, if that
was the case, then the Commission must acknowledge, for purposes of this MUR that
McConnell did niot then nor does it now control and mandate the disclosures/disclairnrers
for the E/C type issue ads. It is an open issu¢. The Commission can not sit on both sides
of the argument.

McConnell specifically iacognized the distinotion of “Issme advocacy” which wan
described as the “dissassam of political palicy gecaratly ami advacacy «d’ tiss prssage or
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defeat of legislation” McConnell p. 205 quoting Buckley 424 U.S. at 48 and of “genuine
issuc ads™ that likely tay beyond the ability of Congress to regulate. /d 206 n 83.
Thercfore, the Court was well awnre of the distinctions between express advocacy
consmtnientiyns and those titat wore inerely issue advoomcy. It opimiem, with this
distinguiching imowledge, arldmeiases ardy this formuee situation, nut the lather.

For those reasons, McConnell can only be viewed as controlling for those E/C which
contain express advacacy; which is aot the factual situation involving the Ads.

The next case in the E/C progression is WRTL II. However, as noted above (See section
II, supra) in that case the disclosure/disclaimer provisions were not at issue therefore, it
can net be controlling in this current matter. it should be noted aguin however, tinmt the
Court confirmed the FEC has no oumpeHing inwreqt regulating speech absent express
advocacy. “This Caurt has pevor recagrdtiod a sompelling imeiest in mpelaiing ads, lile
WRTL’s, that are naitiscr express advocacy nar its farnctinnat equivalent.” FRTE II 127
S. Ct. at 2671 (inferzal citatiens omittad)

The next case cited as potentially controiling is Citizens in which the Court upheid the
disclaimer requirements of 2 U.S.C.§ 441d (d)(2) and the reporting requirements of
2 US.C. § 434(f). The Court stated that, “(t)he disclaimers required by [BCRA] § 311
‘provide the electorate with information McConmell, 540 U.S. at 196 and ‘insure that the
voters are fully inforined abeut the person or group who is speaking, Bucklep, 424 U.S. at
76”. Citizens 130 S. Ct. at 915 (additional citations omitted). This holding by the Court
howirzver is also cme thnt mmst b distingaishail fromn thee emeeent matter regurding the Ads.
In Citivens the disclosnre/dinelaimer pravisions of RCRA were challangad, however, it
was not a faeiol challenge but rather an as applied challenge. “Citirens United scgues that
the disclaimer requirements in § 311 an: unconstitutional as applied to its ads.” Citizens
52, (emphasis added). In Citizens the Court was aonce again dealing with a faztual record
in which the Court found the Hillary video to constitute express advocacy. Such is not the
case in this matter pertaining to the Ads.

The FLA contends €tat the: Citizans Uisited aminiun sine wpkeld the E/C disainsese and
distisnmar covisioms; a statareent which is correct, only as far as it goes. However, as
was noted above, the Court in Citizens found that the communications at issue met the
express advocacy standards. As was the case with McConnell, it was on that finding that
the enmmunication met the express advocacy standoexds, that the Cemrt upheld the
provisions of the BCRA disclosure/disclaimer mandates, Therefore, Citizens does not
address the factual situation preseated in this MUR wherein the coammunications do not
meet the express advocacy standards.

Therefore, neither the ruling in McConnell nor in Citizens is controlling regarding the
issne of dirclosare of disclaimer requirernemm for the current mater pertdining to the Ads
beoumse nuither of those meamIminatiomh onmatitutes express ddivocicy ar its funetional
equivalent.
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V. Absent a finding that the Ads constitute express advocacy or its functional

equivalent, the Commission lacks jurisdiction to procted against Respondent for the
collateral diselosure and dischaimer issues.

In view of the fact that neither McConnell, Citizens nor any other case for that matter,
provides a definitive eswar to the question ir this MUR, the fizst alternative unalytical
step is to detennine if, under current care law, the Cammission has threshold jurisdictian
over the comnunication, and the collateral regulatory disclosure/disclaimer obligatians at
issue in this MUR.

Respondent is not a political committee (2 U.S.C. § 431(4)) and as such the Commission
does not have inherent jurisdiction over Respondent’s activities. Jurisdiction can only be
established in this cave, if the Commission can demonstrate the Ads come within the
anibit and jurisdistion of the FECA. Respondent aubmits, the Commission is precluded
from extecisiog its jurisgdiction ie this matter siace the Ads do not enntain express
advecacy and therefore fzil to mest the strict sczutiny burden. Tleaze &ro no other avenues
but for the Ads, through which the Commission is able to establish its jurisdiction cver
Respaondent,

As fully briefed above, the FLA acknowledges the Ads do not constitute express
advocacy. If there were any question regarding that issue, one would have to conclude
the Ads on their face do not fulfill the WRTL IT standard to justify FECA regulation. The
Ads ure not the functional equivalent of express ndvocucy because -the Ads mey
reanonably ee interpreted @5 sameething atiior then ax an appeel to vate for or against a
spaeific candidate. WRTL I, 65. The Ads do not refesenice an election, they do not speak
of Sor. Boxer in her capasty as a candidate, nor do. they weference Sen. Boxer’s
opponent. Rather the content of the Ads addresses budget and military funding issues,
albeit in a critical tone related to her record (but not her personally) but still a message
that is strictly a grassroots legislative message.

As the Court concluded in ARTL II, “Because WRTL's ads may reasonably be
interpreted as something otHer than as an eppeal to vote for or aguinst a specific casdidate
we hold they ere not the fuuctiomal equivalent of express advocacy, and therefore fall

ide the scope of McConnell’s holding”, WRTL p. 22 (footnote omitted) (emphasis
added). The Ads likewisc “fall ovtside the scepe of AcCannell’s holding” since they do
not contain scepress advoracy und as suck the FEC, as was the case in #WRTL, has no
jurisdictinn to proceed with cuforcemant against Respandent,

There is a long line of similar cases in which the Court and the Commission have found a
lack of jurisdiction end denied the enforcement reach of the Commission. Many of these
cases pertained to the issue of whether the entity made disbursements to fund allegedly
federal political communicatiohs, Whether {lie qumstion: is if the disbursements cause an
entity to be deemed to be making electioneering communications or being deemed a
political cenrnnitter, the juristlictional aimiysis is the sanze.
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For example, In FEC v Machinists Non-Partisan League, 655 F. 2d 380 (D.C. Cir. 1981),
the Court faced the questiorr as to whether a “draft committee’s™ activities were sufficient
to reyuire it to register as a federul politidal committee. The Court of Appeals held,
“...the Commission lerks suhject mutter jurisdiction aver the draft group
activitias”...becmnse the group was naither under ity contral of n cpacific candidime, mar
dirantly nelated to pramatipg or defi:ating a clewrly ideatifind fadaral candidate. Te hold
such a group to he subject to the jurisdiotion of the FECA waould, in the Courts opixitn,
create “grave constitutional difficulties.” Machinist at 384-85. Since the Court found
there not to be subject matter jurisdiction over the draft committees, the collateral
registration and disclosure report filings were not required to be made by the draft
committee,

Sinwe Respondent is a not-for-profit corporation and not a political committee, then only
through Respondent’s activities (i.e., the Ads) can the Commission claim jurisdiction
over Respondant. As wen the onsc in Mac/anist, Respandant is, “neithar nader the comrixel
of a spesific cendidate, zior diractly ralated to promnting ar defeating & clearly identified
federa! candidate.” id. The WRTL IT Court concurs that speech anm anly be regulated if it
is nat “susceptible of (eny) reasonable iiterpretation other than as an appeal to vote for or
against a specific candidate”™. WRTL II, p 2667.

The only aetivity to which the Conxnission can point to establish its jurisdiction over
Respondunt is the coutent of the Ads. Those Ads are not “related to promoting or
defeating a clearly identified candidate” but are however, “susceptible of reasonable
intezpreintion ether than as an appeal to vote fdr or ngninst a spacific candidnte.” Since
the Ads do noi eantain expueas advamcy, they ean net be regulated by the FEC aiad
therafere the Cormuisaion lnaloe juiisdintiin aver Rasporident in this matter.

VL.  Recent Co d 1s1ons substantmte and bu ’ sition

Most recently, she Coust of Appeals for thn Riatrlet of Cohnmbiz was fased with whether
the disburzements by en entity, Unity08, wete sufficient to come under the regulation of
the FECA and requize it to register as a political committee. See Unity08 v FEC, 596 F.3d
861 (D.C. Cir. 2010). Relying heavily upon their opinion in Machinist, and under the
limited definition of a political committee in Buckley as to whether it could be
constitutionally regulated by the FEC, the Court “...concluded that draft groups were
outside the scope of the Act.” Unityd8 11. See also FEC v GOPAC, Inc. 917 F. Supp.
851 (D.D.C. 19%%) (Commissicn lacked jurisdiction over GOPAC since its major purpose
was not federal election activity, am! oetild not therefore enforce registradon and
discloxnre renuireraemts 1tnon GGPAC).
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Three Commissioners opined ‘along this very line of jurisdictional reasoning in MUR
5541. “In other words, the Act does not reach those ‘engaged purely in issue disoussion,’
but instead can only reuch ‘that spendiog that is unambiguvusly nelared w the vamnpaign
of & patdcithnr fedai candidate’—spncifically, ‘conmmnnicatiens that eupressly ativarate
the election ar defedt af & clearly identified eamlidate.”” (MUR _ 5541 Stiipment of
Reasans Cammissioners Petersen, Hunter and McGaim, (St't of Rea.) p. 16. “Thus by
narrowing the scope of speech that may be regulated consistens with the First
Amendment, the Court necessarily narrowed the scope of which eatities may be regulated
under the Act”. Id. p 19.

Once the FLA acknowledges that the Ads do not constitute express advocacy, then based
upon the case law set out above, the Commission has the burden to proffer alternative
evider:ce thmt it has a sopwrate boses for jurisdiction owsr Respondent end thereby
authoeized t0 enforae complienco with the E/C disclaimar/diseleure previsians ef tha
FECA. No ssch proffer of altemative evidence is mmde s the FLA and theenfare,
Respondent subsmits the Commigsian hes no quch jurisdictirin in this matter.

Short of proffering any additional vehicles by which the Cormamission could assert
jurisdiction over Respondent, the Commission lacks the jurisdiction to move forward
with any enforcement proceedings against Respondent.

VI . i for discloewir/ j jgjatod to'a unication constitute:
regulation of speech and in this matter, there is no recognized government interest to
justify such regulation. '

BCRA included reporting requirements for persons making disbursements far
electioneering communications. 2 U.S.C.§ 434(f)(1). The Court has clearly indicated that
an electioneering commumication can only be regulated if it meets the express advocacy
standard. The Court has been historically consistent on the point that the regulation of
political speech can only muet the required strict scrutizy mandate if there is a compelling
state interest and the regulation is natrowly tailored (See discussion at section I, infra).

The Commissicn apperently is srguing that even firaugh the Ads gre not an express
advocacy communieation, it can mandate that Respoadent comply with the disclasure/
disclaimer requirements, Yet the FLA offers no statement of any state interest, let alone a
compelling state interest that would justify the jurisdictional reach of the Commission
over Respondent to compel filing of disclosure reports, related to a communication over
which the Commission lacks jurisdiction. That propositioh is one which exceeds the
jurisdiction of the Commissiors regulatory authority In the area of E/C (“The
electioncering communieattons prohibitions can b2 constitutionally applied tu WRTL's
ads only if it is narowly tailonzd to furthor a compelling intervit.™

“This Count has never recognized a compelkng interest &n reguiating ads, ke WRTL's,

that anc neither exprexs advacacy nor its functional equivaient.” WRTL H 127 S. Ct. at
(23)2671 (irternal eitations craitted).

12



1404425328986

The mandate under the FECA to file public disclosure reports is not one to be lightly
taken by either party to this action. The failwe ts include diselaimer information or filing
diselomnre conetitmies a regilatiom aof sneech; i.e., the spraker, in this mma the Respondenn
is smbjeat 3¢ civil and patantial arimiusl ponalties for failc to oomply wxith the
coxesponding reguiations. 2 U.S.C. § 437g (x)(6) and 437g(c).

Indeed, the mandate for inclusion of disclaimers and filing disclosure reports is a
regulation of Respandent’s speech. The Ads and the corresponding disclaimer/disclosure
regulation are interlocking and directly linked; but for the Ads, Respondent would have
no disclaimer/disclosurz obligations. Due to the penalties noted abowe, the Commission
would have to acknowledge, (and in faot does in this matter) that Respondent hed a

' compmbl@ tevel of exposure fo penailies for violatioms df the E/C funding restriotion

provigions (at irast prior to szcns) s it doen for tile § 434(f)(1) feilure to wclude the
disclaimesYdisnlomrma repmsts. I€ one is threatenod with pensltina for undertaking politioal
speech, which is the case with utidertaking an E/C without filing disclosure rcports sr
disefaimers, then that constitutes the regulation ef that speech. H the penalties for
disclosure/disclaimer violations are limked to the communication, then so too is the state’s
burden ta show a compelling interest to justify its jurisdiction and imposition of penalties
upon Respondent.

The Court in BRTL II sperifically states that commusications which ure not express
advenevy ar its furrctional equivalent are outside the jurisdictional scope of McConnell.
“A court applying strict scrutiny must ensure that a compelling interest supports each
applicatian of a statute restricting speeeh. Spa 540 U.S. at 206 n. 88.” The one area of
the statute restrieiing the speesh is the collateral disclosun:/disclaimer E/C pravisieus.
Therefore, the same level of scrutiny attaches to that application of the restrictian.

In Buckley, the Court explained that it established the express advocacy standard “ft]o
insure that the reach of the disclosure requirements was ‘not iripermissibly broad™
McConnell p. 191 quoting Buckley, 424 U.S. at 80. Buckley applizd the express advocacy
construction to disclosure provisions to assure that restrictions were “unambiguously
campaign related.” Jd. 81. “Thes selation of the inforuatiun souglit to the purpese of the
Act (i.e. to mpuiote fimlaral electiems) amy he too remote “enl thennfore nnpmssﬂrly
broad” id 80. The requested information does not have a subatantial connection vuth tiie
govarnment intarest being sought to be advezcod. Buckley, 81.

The concerns of the Buckley Court are radiantly clear in the current MUR. When the Ads
do not come within the jurisdiction of the FECA because the content fails to meet the
express advocacy standard, then what possible “relation of the information sought to the
purpsse of the Act” can possibly be jumified? 8uch information is far too remote to
justify regulation of Respondent’s activities or in this case its failure to act.

Respondnnt andmowledgen e Suprme Cuant hes never baoked off its jidgment timt

discloszre requiterenta affeetnate the legiimar governmein interest of providirg the
electorate with information about the sources of campaigoe-mlated spending, which in
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turn allows voters to make informed choices. See Citizens 130 S. Ct. at 913-14;
McConnell, 197.

There certainly has been a rational expressed by the Court for the filing of disclosure
reporte and inclugion of dinalaimer motices. Respepdent dibes mot dispuse that roint.
However, those holﬂngs by the Court have perinined to casos in whial cxpmss adyoeaoy
was evidencat® In those cases, the Court’s mtional has besn that the informetian serves
a legitimate state’s interest by informing the electorate about sources of funds used to
support a candidate s activities. This matter however, does not deal with an electorate or
a candidate’s activities. The communication Ads deal with legislative issues and
legislative minded constituents. Thus, there is no state interest, of any level, to mandate
disclosmre to the FEC for non-candidate related comnzunications. An argument that those
entities sponsoring legislative messages whose eontent s beyend the jurisdictional reach
of the FECA. um required tn file discloswe roports and discluimers to provide
infoonation ta un elcctorate about onudidete antlvitias is, as the Buckley Court
recogrtizod, “tov remiote” ahdl “impermissibly broad” to justify the jnrisdictional
regulatory reach of the Commisnsion.

The Commission has not offered any evidence or interest to sustain the burden of meeting
a compelling interest, or for that matter, any state interest whatsoever, for justifying the
enforcement of the disclaimer/disclosure reports in this matter. Therefore, its attempts at
enforcement in this matter nisest fail due to lack of jurisdiction.

even raised in the FLA

In Real Truth About Obama v FEC , US. District Court, Eastern District of Virginia,
June 16, 2011 No. 3:08 CV-483 (RTAQ) the court articulated the applicable standard of
review for issues which are the focal point of this case. Though the court found in favor
of the FEC in RTAO based upon the facts and the express advocacy content of the
communication, the standard recognized by the court is appiicable to this case.

“Simiinrly, disclossre mqdiraments ame subject to oxaciing scmtiny, soch that the
Gavermment must demonstrate that ‘relevaut cospelation’ or a ‘substantial relation’ exist
between the gavernment interest and the information required to be disclosed: Buckley,
424 U.S. at 64 (citations omitted) See Reed v Doe, 130 S. Ct. 2811, 2818 (2010): Citizens
United, 130 S. Ct. at 914.” RTAQ p.12. “Since RTAO plans to meke only independent
expenditures, it may receive unlimited contributions. Therefare, exacting scrutiny is the
proper standard of review. Hence, with respect to both the RTAQ’s challenges, the
questions before the Court are whether a ‘relevant cortelation or a *substantial relation’
exists between the governmental interest underlying the disclosure rules immplemented by
§ 100.22(b) and the FEC policy and the information those rules required disclosed.
(Citing to Buckley, 424 U.S. at 64 (citations omitted). id. 13.

¢ Resprerdent does not heruin contast FECA disciaslmer/discingun: filing roquisemenss but for these 2s
npphed to the § 434(f)(3) communications that fuil to contain express advocacy. Disclosure/disclaimer
requirements related to contribution solicitation and independent expenditures are not at issue herein.
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The FEC may only regulate First Amendment activities that are “unambiguously related
to the campaign of a particular fsderal candidate™ Beckley 80. Informing the public as to
the seurce of funds used to pay for express advocacy eomrunieations is a government
intesest whicli is a reldvamt conxldinn ond a sabxtantiai relesica (o a pntinuisc fedaml
cantdicate. But o sich correlatian betwzou the Ads and tin: nrandated disslasure repurt
exist in this MUR becanse the aimmunication is an issue grassrawis lobbying
comnuumieation, not one related to a particular federal candidate. There is no recognized
government interest by the Court in the filing of FEC disclosure reports for purposes of
informing the public as to the source of funds used to pay for such grassroots lobbying
communications. There is no corrélation between the information to be provided and any
government interest related to grassroots iobbying activities. The FLA fails to identify
any such gevernment interest.

In order to trigger the discloswze obligation, the underlying communication, for which
the disclosure is being made, must be subject to the jurisdiction of the FEC. In this case,
it is net. “After Citizens United, §100.22(b) mforms the dofmition of ‘indepentiont
expenditure’ in 2 U.S.C. §431(17), and in turn imferms whather disclosure of an
independent expenditure is required under 2 U.S.C. § 434(c)....since it effectuates
disclosure requirements §100.22(b) is subject to exacting scrutiny.” /d 12- 13.

If the ctinmunicatian, upon which the disclosure and disclaimer obligations are La=ed, is
not sabject to FEC jurisdiciion, then the Ccnmission has tho ohligition to evidence how
the disclosure and disclaimer mandate, mdependent of the underlying communication
Ads is “unmblguemly related to the sampaign of n pattidnlar feduml oandidate™. Thn
simnle answer is it can not Lo evidawazed oad 2» the Canumission’s argunsent fiils.

The Court found that both ads in RTAO constituted express advocacy. In that situation,
as with McConnell and Citizens, because the communication constituted express
advocacy, “the disclosure requirements § 100.22(b) implements are unduly burdensome
as applied to it.” RTAO p. 20.

An gven mere instructive cuse on-peint regarding discfosure obligmivns is Davis v FEC
554 U.S. 724 (2018) in which ti® Smarimn Court struck dowi tirs so celled “Miltianaire
Anterdment” provisions of the Act which were part of the BCRA legislation. The Court
therein ruled that section 319(a) of BCRA (2 U.S.C. §441a-1(a)) was found to be a
violation of the First Amenihnent. The Caurt then conmifered the carmrspending
disclosure provision at sectian 319(b). In citing to Buckley the Court noted,

™. ..compelled disclosure, in itself can seriously infringe on privacy of
association and belief guaranteed by the First Amendment.’ Buckley, 424 U.S. at
64. As a result, we have closely scrutinized discloswre requirement, including
requirements governing ‘independent expanditures nmde to further individual’s
political speech. Id. at 75. To survive this scrutiny, significant encroachments
‘cannot he justifieti by a mere showing of some legitimote guermmental interset.’
Idm 68, 71.
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“The § 319(b) disclosure requirements were designed to implement the
asymmetrical contribution limits provided fer in § 319(b), and as discussed above
§ 319(a) violates tne First Amendment. In light of timt holdihg, the burden
imposed by the § 319(b) requirements canoot bu justified raid it follaws that they
too are unconstitutional.” [Footnote omitted)” RTAO p. 18.

Following the same analysis set forth by the Court in Davis and RTAOQ, the E/C statutory
provisions of § 434(f)(1) are unconstitutional as applied to the Ads since the Ads do not
constitute express advocacy or its functional equivalent. Since the disclosure
requirements of § 434(f) * ...were designed to implement the asymmetrical” provisions
of the electioneering communications which are unconstitutional as applied to the Ads
since they de not constitute express advoczcy; therefore the disclosure and diselaimer
bundens imposed by § 434(f) requireinents, “...cannot be justified, and it follows tiat
they too are unornstimitional”, as applied te the Aris.

Conglusion

For the reasons set out above, the Respondent seeks a ruling of no probable cause for a
violation of §§ 434(f) and 441d and close the file.

Counsel for Respondent.
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